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THE DIMINISHING MINIMUM 


“The industrial, commercial and accident tribunals 
of the Association are open to you. “» 


HE above statement of the Executive Secretary of the American Arbitration 

Association to the convention of Motion Picture Theatre Owners of America, 
which recently met in Los Angeles, was widely published in the press. The 
significance of the remark will, no doubt, impress the members of the Bar here 
and elsewhere. The speaker is further quoted to the effect that, under the 
arbitration system provided in the federal consent decree against block booking, 
“disputes other than those specifically set forth in the decree may be referred to 
arbitration provided one of the parties to the dispute is one of the five consenting 
distributors.” 


In an economic survey of the Bar of New Jersey, conducted as a joint Bar- 
WPA project, some interesting facts were developed. 

For example: More than half of the lawyers had been admitted within the 
preceding ten years. The medium net income in 1922 was $4,175, which rose to 
$5,350 in 1928, but dropped to $2,425 in 1938. The earnings by age groups, as 
shown in the survey, is still more impressive. Lawyers admitted less than five 
years earned on an average $2,875 in 1928, and as little as $950.00 in 1937. Those 
admitted ten years earned a top of $8,750 in 1928, and a low of $3,825 in 1938. 
The older lawyers fared better. Those admitted twenty-four years earned a 
maximum of $12,500 in 1922, but dropped to a minimum of $7,500 in 1937. 

It is probable that a survey of the entire Bar of the country, could it be made 
available, would show a comparable decrease. Certainly, average earnings of 
California lawyers have greatly decreased in the past ten years. 

What is the answer? 

Perhaps some member of the Association will send his solution to THE 
BuLueTin. We shall be glad to print it. 
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HENRY W. O'MELVENY F‘ 
EATH came to Henry W. O’Melveny on April 14, 1941; he was ap- 
proaching eighty-two years of age, after almost sixty active years at The 


the Bar of California. } Jet 
His passing was noted with a feeling and an expression of great loss Pp 
by both Bench and Bar of the entire State. Especially is this true in Los befc 





Angeles County, where he resided for almost three-quarters of a century, info 
where his name was well known in every court and wherever lawyers and 
civic leaders met. 

For Henry W. O’Melveny achieved outstanding legal success and h 
great civic influence in keeping with the tempo of the growth and develop- the 
ment of the city he loved, and in whose destiny he held unfaltering faith. com 
A history of his long, active and useful life would inevitably be woven into 
a recital of the material and cultural progress of that community. Measured Lou 
alone by the standards which the world applies to leaders of men and Em 
directors of large affairs, Henry O’Melveny was a success. Jose 

There is no need for eloquent phrases in paying honor to the memory B 
of Henry O’Melveny, nor is it possible to encompass in this brief apprecia- 00 
tion of his qualities more than a mere reference to the manifold activities Ma: 
of his long career and the lasting contribution he made to the legal history Jose 
of the State. His enduring monument will be found in the annals of the Joh: 
California courts and in his connection with the countless civic and business Err 
enterprises that in his lifespan raised Los Angeles from a crude pueblo to 
one of the great cities of the world. E. . 

Henry O’Melveny had little liking for trial work, though he attained Joh 
success therein during his early years at the Bar. In the practice his Wil 
inclination ran to the less spectacular but equally important branch of the Sta: 


law; counseling, organizing, directing the legal affairs of men whose early 
foresight, energies and capital brought about the remarkable agricultural 
and industrial development of the vast natural resources of Southern Cali- 
fornia. The peculiar early condition of land titles which derived largely 
from Mexican land grants, the tremendous boom in real estate transactions 
in Southern California and the necessity for expert legal advice in respect 
thereto caught the keen imagination of Henry O’Melveny and led him 
deep into the field of real property law, land titles, abstracting and related 
matters. 

He built a law firm which has long been and will continue to be a 
lasting monument to his memory. His own name became synonymous with 
Los Angeles in the minds of lawyers throughout the nation. He took great 
pride in his profession and in 1919 served as President of the Los Angeles 
Bar Association. 

But the true character of this successful man could be but glimpsed 
by those whose view was limited to his professional activities, for deep 
within were rare qualities which endeared him most to those who knew him 
best and were in closest association with him. His love of horticulture, long 
seasons of devotion to the nurture of rare flowers and other plants, his A 
conspicuous accomplishments therein, are matters of common knowledge; 
they afforded throughout his long career living testimonial of attunement 
with those things eternal which alone can afford a full and fruitful sojourn 
among men. Henry O’Melveny’s measure was full—filled with riches 
of mind and of spirit as well as conspicuous professional success—when 
he departed from us. 

NOW, THEREFORE, BE IT RESOLVED, that the Board of 
Trustees of the Los Angeles Bar Association does hereby adopt the 
sentiments herein set forth in memory of said Henry W. O’Melveny and 
as an expression of our high regard and affection for him, our sorrow 
at his passing, and our sympathy for his bereaved family; and 

BE IT FURTHER RESOLVED, that these resolutions be spread 
upon the Minutes, published in the Bar Bulletin, and that a copy hereof 
be sent to the family of said Henry W. O’Melveny. 
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LAWYERS IN THE SERVICE 


OR the duration of the emergency THe BULLETIN will endeavor to print the 
names of all lawyers of Los Angeles County who have gone into the service. 
The following list, which is the first list printed in THz BULLETIN, is not com- 
plete to date, but does include all of the names the editor was able to confirm 
before THE BULLETIN went to press. There is no central clearing house for this 
information, and therefore it is difficult to check on everyone. 
THF BULLETIN would like to have its readers advise it of other lawyers in 
the service in order that their names may be included in later lists. Address 
communications to Editor, Bar BuLLetin, 1126 Rowan Building, Los Angeles. 











Louis R. Baker 
Emanuel! Becker 
Joseph H.Berg 
Booth Bowers 
Marvin Chesebro 
Joseph M. Cormack 
John Harlan Dawson 
Ernest M. Clark 

E. Avery Crary 
John H. Fawcet 
Winston L. Field 
Stanley Friedman 


John L. Goddard 
Victor R. Hansen 
Jack W. Hardy 
Charles W. Hoffmann 
Hampton Hutton 

E. Walter Guthrie 
Donald M. Keith 
Donald K. Kelley 
John P. Oliver 
Francis O’ Neill 

Joe Orloff 

John W. Preston, Jr. 


John T. Rickard 
Kenwood B. Rohrer 
J. Frederick Rosen 
David Rothman 
Herbert Sapper 
Edward Shattuck 
W. S. Scully 
Taylor H. Snow 
Maurice C. Sparling 
Jerome T. Stewart 
Francis ID. Tappaan 
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DO YOU NEED TO RAISE FUNDS FOR 
A CLIENT OR A PROBATE ESTATE? 
¥& SEE US FOR REAL ESTATE LOANS up to 60% 


of appraised value. *& We will also purchase exist- 





ing loans. * Free preliminary estimates. * Just dial 
Michigan 0111 and ask for Mr. Koch or write to us 


CALIFORNIA TRUST COMPANY 629 soutn sprine street 
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I. BLAIR EVANS 


HE passing of I. Blair Evans, long a prominent and respected 

member of the Bar of Los Angeles County, is a distinct loss 
to the legal profession. Mr. Evans had maintained his office in 
Pasadena for many years, as a member of the law firm of Evans 
& Boyle. He had a distinguished legal career in Utah before 
coming to California in 1923. He became a member of the Los 
Angeles Bar Association in 1925, serving on various committees, 
and as a member of the Board of Trustees, representing the 
Pasadena Bar Association during 1938-1940. 

Mr. Evans was born at Ogden, Utah, May 22, 1885; was 
admitted to the bar in 1913, and in 1923 came to California. His 
preparatory education was at Harvard College (A.B. 1908), and 
his legal education at Harvard Law School (LL.B. 1913). He 
was honored by membership in Phi Beta Kappa. 





He served as Assistant District Attorney, Third Judicial Dis- 
trict of Utah, in 1917; was Assistant U. S. Attorney at Salt 
Lake, Utah, 1918-1920; and U. S. Attorney for Utah 1920-1921. 
He was instructor of Law at the University of Utah Law School 
1915-1920. 


Mr. Evans always took part in the activities of the professional 
organizations. He was a member of the State Bar of California, 
the Pasadena and the Los Angeles Bar Associations, as well as 
the American Bar Association. 
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Attorneys 


Center 


SPRING STREET 
AT FIFTH 


Calling Your Attention to 





ROWAN 
Building 


N.E. Cor. 5th and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 


S.E. Cor. 5th and Spring 
Room 401 


PHONE MAdison 1034 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 





. New high speed elevators—the latest in 


design and development. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


. Close to all forms of transportation— 


urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 


parking facilities (special rates to ten- 
ants). 
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MODERATE RATES 
Call — write or ‘phone — for information 


R. A. ROWAN & CO. 


300 ROWAN BUILDING 


TRINITY 0131 
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NEWS OF THE ASSOCIATION 


THE SUMMER VACATION 
No more regular monthly meetings of the Los Angeles Bar Association will 
be held until fall. Even the semi-monthly luncheon meetings of the Association 
have adjourned for the summer. However, the younger members—the Junior 
Barristers—are making hay while the early morning sun shines, with their break- 
fast lectures being held throughout the summer. The two scheduled for July are: 
July 2, 1941—Hon. J. H. O’Connor, County Counsel, speaking on “Practice 
Before Administrative. Agencies of the County of Los Angeles.” 
July 23, 1941—Marshall D. Hall, Esq., speaking on “Practice Before Federal 
Administrative Agencies Dealing With Taxation.” 
LAST MONTH 
A special dinner meeting of the Los Angeles Bar Association was held 
Tuesday evening, June 10, 1941, at the California Club in honor of Sir Wilfred 
Greene, Master of the Rolls of the Supreme Court of Judicature of England and 
Wales. Sir Wilfred spoke of the war. His companion on this trip to the United 
States, Professor Arthur Goodhart, Professor of Jurisprudence at the University 
of Oxford, spoke briefly. The affair was attended by several hundred and was 
successfully presided over by our President Jack Macfarland. 


THE PLACEMENT BUREAU 

One segment of the large group of activities of this association which has 
been growing in importance and business is the Placement Bureau. Partly re- 
sponsible for this are Neil G. McCarroll, Director of the Bureau, and Miss 
Jean Mallory, of the Los Angeles Bar Association office. Since the first of the 
year places have been found for fifteen lawyers; several positions of a non- 
professional character have also been filled. 

The Bureau operates as follows: Attorneys looking for places fill out appli- 
cations obtainable from the association office. Mr. McCarroll interviews each 
applicant. When a call comes into the association office for a lawyer the pros- 
pective employer usually states what type of man he wants, what age, experience, 
and the like. Miss Mallory then sends all men whose names she has on file 
and whose qualifications most nearly match those required. Sometimes eight 
or more applicants are sent to be interviewed. There are now a little over 
150 applications on file. This activity of the association is furnishing a neces- 
sary clearing house for legal talent. 





OPPORTUNITY FOR A YOUNG LAWYER 


N opportunity for young lawyers to secure twelve months’ experience in legal 

research work for the judges of the Appellate Division of the Superior 

Court has just been announced by the Los Angeles County Civil Service 
Commission. 

The only requirement for this $110 position of Deputy Sheriff (Special 
Bailiff, Appellate Department Superior Court) is graduation within two years 
from a law school approved by the American Bar Association or the California 
State Bar Examiners. Application will be accepted from students completing 
their law course before June 30 of this year, and must be filed by July 22. 

There is no written examination, as candidates will be rated on_ their 
scholastic record in law school and on their aptitude and personal suitabiliiy for 
the training as evidenced by investigation and interview. 

The applications and additional information may be obtained from the offices 
of the Commission, 102 Hall of Records, Los Angeles. 
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ACTIVITIES OF THE JUNIOR BARRISTERS 


By Glenn B. Martineau, of the Los Angeles Bar 


N addition to its regular activities the Junior Barristers of the Los Angeles 

Bar Association has, during the past month, instituted several new projects 
not only of interest to the members of the Bar but also of benefit to the citizens 
of the community in general. Those projects will substantially increase the scope 
of the Junior Barristers’ public education work. 


“Mutiny on the Public Bounty” is the title of a program launched by Stanley 
Gleis, Chairman of the Speakers Committee, the purpose of which is to acquaint 
the public, so far as possible, with the charity racketeering which has been carried 
on in Los Angeles. It is constantly being discovered that unscrupulous persons, 
through clever representations and by playing on the people’s sympathy, have 
swindled citizens throughout the community out of large sums of money. By 
acquainting the public with some of the fraudulent methods which have been 
used heretofore and by publicizing the fact that representatives of authorized 
charitable organizations carry cards from the City Social Service Commission 
properly identifying them, it is felt that this sort of thing can be prevented. This 
program is being carried on with the cooperation of the Los Angeles Community 
Chest. During the last several weeks more than twenty-five addresses have been 





TRUST SERVICE 


CONSULT Us for any type 
of Trust Service for which 
your clients may have need 
2 
TRUST DEPARTMENT 


CITIZENS NATIONAL 
TRUST & SAVINGS BANK OF LOS ANGELES 


Established 1890 
Head Office: Spring Street at Fifth, Los Angeles 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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made on this subject to audiences throughout the city by A. James Ayres, Albert 
Childs, Fred Conrad, Fred Johnson, George Johnson, James Kindel, Lewis L, 
Clarke, A. J. Light, Charles Loring, Robert Morris, Austin Peck, Thomas Ryan, 
Ed Rubin, J. L. Samson, Robert Schwamb, Maxon Smith. Those talks have 
been made before such groups as the American Legion, Hollywood Breakfast 
Club, Highland Park Chamber of Commerce, Kiwanis of Wilmington and South 
Gate, Wilmington Rotary Club, Plymouth Ladies Guild, Hollywood Junior 
Chamber of Commerce, Huntington Park Kiwanis, Women’s Civic Study Club, 
Hollywood Commandery, Women’s 20th Century Club, Schooners Club. In 
order te aid the Speaker’s Committee in this work Whitney Harris, Chairman of 
the Junior Barristers, has announced the appointment of the following additional 
members of the Speaker’s Committee: Reid R. Briggs, Judd Downing, Herbert 
Hazeltine, Jr., Alfred B. Hunter, Robert A. Mendelson, Joseph P. Rinnert, 
Donn B. Tatum, Rollin E. Woodbury. 


Jerry Ehrlich’s Radio Committee continues to carry on its unusually worth- 
while educational work. Its weekly program, broadcast over Station KFI from 
4:30 to 5:00 p. m. each Saturday afternoon and entitled “The Story of American 
Liberties,” has received a great deal of very favorable comment, including the 
praise of representatives of the American Bar Association. The Los Angeles 
School Board has evidenced great interest in the transcriptions, which are pre- 
pared as these programs are broadcast, and is already using several of them 
as a subject of study in some of the city schoolrooms. Additional requests for 
these transcriptions have been received from as far east as Chicago. 
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We act as Transfer Agent, Registrar, and Dividend Dis- 
bursing Agent for Corporate Stock issues; Trustee under 
Trust Indentures covering Bonds, Notes or Debentures. 


Our Corporate Trust Department can be of great assist- 
ance to you in these and many other matters. 
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Not content with a single weekly radio program the Radio Committee has 
instituted a new radio series entitled “Lest We Forget.” This series is broadcast 
under the direction of Maurice O’Connor over Station KFAC each Saturday 
evening from 9:45 to 10:00 p. m., and is the story of the difficulties and achieve- 
ments of some of the persons who were leaders of this country in government 
and thought during its early history. Some of the programs already given have 
told of Anne Hutchinson, William Penn and Benjamin Franklin. 


The Law Lectures Committee, headed by Chaplin Collins, has started its 
summer series of breakfast lectures on the topic of practice before city and 
county administrative agencies. On June 11th the Hon. Ray L. Chesebro, City 
Attorney, addressed the membership of Junior Barristers on the subject “Practice 
Before Administrative Agencies of the City of Los Angeles.” The next of these 
very practical and instructive lectures will be given by the Hon. J. H. O’Connor, 
County Counsel, on Wednesday morning, July 2nd, at 7:45 a. m., at the Rosslyn 
Hotel and will be entitled “Practice Before Administrative Agencies of the 
County of Los Angeles.” All members of the Bar Association and their guests 
are invited to attend these lectures and no charge except the nominal one for the 
breakfast itself is made. 


On Thursday, May 15th, the Legal Aid Committee held a luncheon meeting 
and, under the guidance of Kenneth Rhodes, laid out the schedule for the summer. 
Edward Owen, Assistant Counsel of the Legal Aid Foundation, was present and 
discussed with the Committee the manner in which this highly-important work 
is to be carried on in the coming months. 


Charles Stanley, Jr., Chairman of tle Committee on Group Insurance, is 
pleased to announce the holding of a meeting late this month at which Mr. 
Ebersole of the California Physicians Service will explain to the members of 
the Junior Barristers how they may obtain low-cost medical and hospital care 
throughout the year from their own physicians. The exact time and place of this 
meeting will be later announced in the pages of and through the cooperation of 
the Los Angeles Daily Journal and the Los Angeles News. 


Those who were fortunate enough to be able to attend found the Spring 
Frolic, held June 6th, one of the best parties of the year. John Eley’s Spring 
Frolic Committee, specially aided and abetted by Les Tupper, Lee Schwartz and 
Ted Levitan, put on the annual field day and evening fracas which, in its success, 
overshadowed similar events of other years. Whitney Harris, Chairman of the 
Junior Barristers, as usual won all of the prizes offered, both for skill and chance, 
until a share-the-wealth block in the Committee forced through a measure dis- 
qualifying him for the remainder of the evening. 





St. Louis lawyers have adopted a minimum fee schedule. Fine! But 
how’re you going to keep the boys “in line’? Maybe it will tend to discourage 
“shopping around” by persons who put hiring a lawyer in the same category as 
engaging a house cleaner by the day. There’s a lot of this kind of “shopping” 
in this community. 
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ORDER OF THE COIF 


HE second annual dinner of the members of the Order of the Coif in Southern 

California was held the evening of June 9, 1941, in the foyer of Town and 
Gown of the University of Southern California. 

The dinner was in honor of Sir Wilfred Greene. Master of the Rolls, and 
Dr. Arthur Goodhart, Professor of Jurisprudence at the University of Oxford, 
George W. Nilsson of the Los Angeles Bar was chairman of the evening. Guests 
at the Speaker’s Table included Dr. Rufus V. von Kleinsmid, Dean William G. 
Hale, Justice Albert Lee Stephens, Justice Minor Moore, Associate Justice 
Marshall McComb, Judge B. Rey Schauer, Judge Hartley Shaw, Loyd Wright 
and John C. Macfarland. ; 


During the week of commencement exercises at the University of Southern 
California, Loyd E. Wright, President of the State Bar, was made an honorary 
member of the Order of the Coif by the University’s Chapter. 

Six law students of the University were awarded the Order of the Coif. 
They were A. J. Blackburn, Alex D. Fred, Arthur Menella, Pierce Stein, Oscar 
Tannenbaum and Elizabeth Saeta. 

Order of the Coif was founded at the University of Illinois in 1902. Its 
purpose is to encourage scholarship and to advance ethical standards of legal 
practice. The highest ranking ten per cent of each law school graduating class 
is granted membership. Each chapter is privileged to elect one honorary member 
each year. : 


TRADE LAW DECISIONS 


Fair Trade Act 
Unfair Practices Act 
Customer Lists 


OPINIONS OF 


JUDGE EMMET H. WILSON 
Superior Court of Los Angeles 
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PROBLEMS OF JUVENILE DETENTION 
By Superior Judge Robert H. Scott 
Presiding in the Juvenile Court. 


VER six thousand children each year, because of misfortune or misconduct, 

must be taken into custody and given care by the Los Angeles Juvenile Court, 
two-thirds of them coming to our attention for the first time. We do not know 
much about them, their parents or their needs but we do know that the treatment 
they receive in the first days they are in custody, and before they come into court 
may make all the difference between success and failure in our efforts to work out 
a plan to help them. 

We are a county of 2,500,000 population with a juvenile detention home for 
200 to provide temporary care for all boys under sixteen, and all girls under 
eighteen who are to come before the juvenile court. In addition to these, last 
year 524 boys over sixteen and 94 girls over eighteen were thus detained. Then 
too, there are 68 bunks in the juvenile tank of the county jail for the balance 
of the older boys of sixteen and seventeen years of age. 

Until you understand the problem of juvenile detention you cannot grasp its 
relationship to the total problem of helping these youngsters get back on to the 
path of decent citizenship. 

With its entrance at 1369 Henry street, “juvenile hall’ consists of six 
buildings on seven acres of ground just ten minutes from the civic center: a 110- 
bed hospital, ten-room school building, two dormitories—one each for boys and 
girls, a “junior cottage,’ and the old administration building housing two 
juvenile court hearing rooms. Admittance may be through the hospital; in any 
event there is a bath, clean bed and a period of isolation, where indicated as a 
health measure. After a short time, the child is in the group—out in the sunshine 
on the ample playgrounds, reading or playing games in the recreation rooms, and 
during school hours in a school where the chief purpose is to keep the child 
happy and busy with a varied and colorful program. 


During the detention period which may be a few hours, days, or weeks, the 
probation officer is busy discovering parents, interviewing accusing citizens, con- 
sulting teachers, neighbors and relatives, and in the meantime the juvenile hall 
clinic has its experts checking the body and mind of the youngster. 

These examinations by the clinic reveal mental and physical defects which 
may account in part for the child’s misconduct. Last year more than one-fourth 
showed defects in their ability to hear; 570 children were suffering from malnu- 
trition. Of the new cases examined one out of four showed well-marked physical 
defect, and of 562 children given psychiatric examinations more than one-third 
showed a definite mental abnormality. Altogether, children were treated for 
about one hundred different conditions requiring medical or surgical care. 


Herman W. Covey, M. D., medical director of the clinic, reports: 

“The care of children with definite psychotic symptoms is one of our most 
dificult problems. Such children are coming to us in ever increasing numbers 
as they accumulate in the community. This state provides no institution for the 
care of this type of child and the ordinary boarding home and institution will not 
accept them. Consequently when any difficulty arises they are brought to juvenile 
hall where they stay for long periods. To have these children in the regular 
group and still maintain order requires resourcefulness and constant vigilance. 
It is a tribute to the skill of our nurses that these difficult children have caused so 
little trouble.” 
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Detention in juvenile hall should be only temporary and diagnostic. A child 
is not sent back there after court hearing except in those cases where a few more 
days are needed to find a suitable home—or to locate parents—or because the 
district attorney feels a child witness needs this protection against some adult 
offender. The average stay is 14 days for boys and 18 days for girls. 


Similarly, older boys who are detained in the juvenile tank of the county 
jail are released to parents or transferred to juvenile hall pending hearing 
If, at the court hearing of these older boys, 
placement at forestry camp or commitment to state school is found necessary 
the days of waiting until he is on his way are kept to a minimum. 
same is true in cases of girls who are placed outside their own homes. 





if their offense is not too serious. 


But children are not committed or “sentenced” to juvenile hall or the 
county jail—their detention there is only temporary, pending hearing, or after 
hearing pending placement. 


Police in various cities have equipped clean separate quarters where chil- 
dren may be held for short periods while investigations are going on, and in 
a few cases have used these quarters at request of the juvenile court to tem- 
porarily hold boys who needed to be kept apart from certain others, or who 
persisted in running away from juvenile hall or other institutions. 
and police departments in Los Angeles County have an intelligent and sympa- 
thetic concern for the welfare of juveniles and a patience in dealing with them 
which deserves far more public recognition than it has received. 


The probation committee has charge of juvenile hall and the attitude of 
the staff reflects the courage and sympathy of that committee and of the 
We have come a long way since the days when these youngsters 
were housed in jail and even since those more recent days before the present 
buildings were built to supplement the old administration building and junior 
But new buildings and better equipment would mean nothing without 
the spirit of dedication to child welfare which activates the personnel. 


superintendent. 


It is our task at juvenile hall, says Superintendent Rhea C. Ackerman, 
“to furnish a mental hygiene clinic, a hospital, and a detention home for an 
ever-changing group of girls and boys, most of whom have faced the grim 
reality of the insecurity of the three essentials: 
Children naturally look to adults as guardians of their safety and happiness; 
when this faith is shaken, abnormal behavior may be expected to appear. 


food, clothing, and shelter. 


“Never have more horrible cases of childhood tragedy entered our doors 
It has been comforting that we could at least welcome 
these pathetic little tots to an institution of color and loveliness with a variety 
In spite of the fearful and defiant attitude of many 
children upon admission and the tension of those waiting court placement, it 
is amazing how quickly they turn from tears to laughter, entering en 
thusiastically into our program of work, school, and play.” 


than during the past year. 


of interesing activities. 


Real human problems arise hourly 
In a great seething city like Los 
Angeles, with poverty and disease stalking youth through sordid neighborhoods 
where delinquency is their only form of recreation; with glamorous posters 
urging youth to have—to taste—to do; with broken homes and drunken parents; 
with distrust and fear well justified by bitter childhood scars, is it any wonder 
that these children may rebel at restraint, and resent even the gentlest touch 
And be it said that many of these same children 


It is truly not “all beauty and light.” 


—or more often. And is it any wonder? 


until they come to know it. 
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who have gone home have later come back by themselves, knocking at the 
door of juvenile hall seeking haven from evils that again have assailed them. 

It takes no labored preachment to convince these staff members of the 
reality of sin, They see it in the worried eyes of little girls, on the trembling 
lips of manly little men, they hear it in the soft sobs of bewildered and _ be- 
trayed young womanhood. And they see it too in defiant sneers and furtive 
acts of lads—some of them men in stature and strength—coming from homes 
where delinquency and crime are almost a tribal tradition; growing up with 
gangs who prowl dark streets knocking down women for a few coins in their 
purses, robbing service stations, burglarizing homes, stealing cars. The staff 
know that the lack of good things and good homes has made temptation very 
real to these lads. They know they must use this period of detention to help 
children learn of truth and justice and self restraint. Just as a cast on the limb 
of a crippled child is designed to restrain while healing takes place, so firm and 
kindly discipline and detention can go a long way toward helping a young 
offender to value his liberty and understand his place in society. 


Corporal punishment at juvenile hall is not permitted and a violation of 
this rule means instant dismissal. A disturbed or unruly child may be placed 
in a room by himself for a few hours or until he is willing to return to the 
group and be one of them again. Strangely enough, there have been a few 
lads recently who have taken delight in tormenting the attendants. It has 
happened when nerves of children and adults had been sorely tried by quarantine 
restrictions, and some of the older boys had apparently recalled incidents of 
correctional school experience. On these occasions they have deliberately used 
profane, obscene and insulting language toward the attendants and challenged 
them to “just lay a hand on me.” In each instance the patience, good temper 
and resourcefulness of the attendants were sufficient to save the situation. 


The deputy sheriff who is jailer of Los Angeles County is deeply con- 
cerned for the welfare of juveniles and has tried to make conditions under which 
older boys are detained as good as possible. But a jailer does not build a jail. 
He cannot even build an addition to one. Most important of all, he cannot 
regulate the number of inmates who are ordered placed in his custody. So 
despite his intelligent and sympathetic interest, and due solely to lack of space, 
while it would be pleasant to assume that the older boys in the county jail, 
forty to seventy in number, receive comparable benefit during their stay there 
that is not the case. A few hours daily one teacher tries to help them get 
their minds off their troubles and onto some kind of lesson. They have a 
thirty minute period on the roof for exercise between their two meals a day. 
Up to the present time, no books or magazines to read are provided. The 
sordid result of this inadequate program is just what you would expect: de- 
generacy, crime, violence against others and even real or simulated attempts at 
self-destruction. The deputy sheriffs on duty around the juvenile tank have 
averted fatal tragedy and have been diligent to keep misconduct at a minimum, 
enduring with scriptural patience the taunts and obscenity gathered by young 
minds from the gutters and brothels of our cities. Never once has one of the 
jailers ever been accused by these lads of any mistreatment or brutality. The 
grand jury, and district attorney, the county librarian and city superintendent 
of schools, are joining efforts with the sheriff, the probation officer and the 
court to provide a program that will keep these young men busy and avert 
not only outward violence but inward corruption while they are thus detained. 
The limited space and the atmosphere of bars and locks largely negative any 
constructive efforts. It does seem apparent however that if an additional 
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teacher can be furnished, and books and handicraft can be provided it will 
help the hours to pass. 

We are asked “why keep them there at all—why not get them out of jail 
and stop making criminals of them?’ The answer is not easy. If you talk 
to the police or deputy sheriff who overtake a gang of young auto thieves 
after a pursuit at breakneck speed their answer is “no.” When they arrest 
others for robbery, rape, burglary and mayhem these officials say that while 
they want to help these offenders to reform they also feel that citizens should 
have their persons and property protected. They tell you that if you send 
these young men back home before the investigation has been completed and 
the case has been heard in court they will have every other susceptible youth 
in their neighborhood ready to chance arrest at the hands of a “powerless” 
police. Experience shows that this is exactly what does happen. Word goes 
around: “what if the cops do catch you? Nothing happens!” The safety of 
the community and the morals of weak-willed youth would be jeopardized 
if we permitted more of these older boys charged with serious crime to go 
home or over to juvenile hall pending hearing. Those who are held in jail 
more than a few days are thus held because they have committed some offense 
too serious to warrant release, or because they are former correctional school 
inmates charged with further crime; among them, too, are detained prodigal 
sons from other states who have added disease and crime to their vagrancy and 
must be held until relatives can be found so they can be returned to their legal 
residence. During the winter months the Preston State School and our forestry 
camps are usually filled beyond -capacity. At these times the jail population of 
lads waiting placement reaches the straining point. 

The only solution to the problem of detention of older boys is to construct 
another building providing facilities for diagnosis, and for an active school and 
athletic program while they are being safely detained. 


Each boy is a potential asset to the community. Money has already been 
spent on his care and education. He will pay this back many times over as 
a wage earner and taxpayer and will make other contributions to the common 
good if we can help him safely over the dangerous period between childhood 
and manhood. Those few years when desire outstrips caution are filled with 
hazard, not only for young offenders but for their elders. We must not—we 
dare not—waste human lives in our efforts to safeguard our property. We 
must be firm and insist that our citizens of all ages respect the rights of others 
and preserve the peace. But, in the process of restraint and correction, society 
must not itself so harm the wrongdoer that he becomes a menace to himself 
and others. 


HELP ] IF IN NEED CALL 
4 ASSOCIATION OFFICE 





Applications for employment as associate lawyers, 
law clerks, secretaries and stenographers are 
always on file at the office of the Association. 
Members are urged to make use of this service. 
They may do so by examining the applications on 
file or by advising the office of their needs. 
Telephone TUcker 8118. 
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THE CHIEF JUSTICE SPEAKS ON JURISDICTION 


“ 


o 
E now proceed to a consideration of the meaning of the term ‘jurisdiction’ 
in its relation to the granting of a writ of prohibition. The term, used 
continuously in a variety of situations, has so many different meanings that no 
single statement can be entirely satisfactory as a definition. At best it is possible 
to give the principal illustrations of the situations in which it may be applied, 
and then to consider whether the present case falls within one of the classifications. 


“Lack of jurisdiction in its most fundamental or strict sense means an entire 
absence of power to hear or determine the case, an absence of authority over 
the subject-matter or the parties. (See, generally, 14 Am. Jur. 363, Sec. 160.) 
Familiar to all lawyers are such examples as these: A state court has no juris- 
diction to determine title to land located outside its territorial borders, for the 
subject-matter is entirely beyond its authority or power. (See Taylor v. Taylor, 
192 Cal. 71 (218 Pac. 756).) A court has no jurisdiction to adjudicate upon 
the marital status of persons when neither is domiciled within the state. (See 
Restatement, Conflict of Laws, Sec. 111; Ryder v. Ryder, 2 Cal. App. (2d) 426 
(37 Pac. (2d) 1069).) A court has no jurisdiction to render a personal judgment 
against one not personally served with process within its territorial borders, under 
the rule of Pennoyer v. Neff, 95 U. S. 714. (See Doherty & Co. v. Goodman, 
294 U. S. 623, discussing modern exceptions to the rule.) A court has no juris- 
diction to hear or determine a case where the type of proceeding or the amount 
in controversy is beyond the jurisdiction defined for that particular court by 
statute cr constitutional provision. (See Cambra v. Justice's Court, 4 Cal. (2d) 
445 (49 Pac. (2d) 1121).) Other examples of lack of jurisdiction in this 
fundamental sense will readily occur. 


“But in its ordinary usage the phrase ‘lack of jurisdiction’ is not limited to 
these fundamental situations. For the purpose of determining the right to review 
by certiorari, restraint by prohibition, or dismissal of an action, a much broader 
meaning is recognized. Here it may be applied to a case where, though the court 
has jurisdiction over the subject-matter and the parties in the fundamental sense, 
it has no ‘jurisdiction’ (or power) to act except in a particular manner, or to 
give certain kinds of relief, or to act without the occurrence of certain procedural 
prerequisites. Thus, a probate court, with jurisdiction of an estate, and therefore 
over the appointment of an administrator, nevertheless acts in excess of juris- 
diction if it fails to follow the statutory provisions governing such appointment. 
(Texas Co. v. Bank of America, 5 Cal. (2d) 35, 39 (53 Pac. (2d) 127).) 
The Superior Court may have jurisdiction over a cause of action and the 
parties to a suit for libel, but in the case of nonresidents, a bond for costs is 
required by statute, and unless such bond is filed, it is without jurisdiction 
to proceed, and will be restrained by writ of prohibition. (Shell Oil Company 
v. Superior Court, 2 Cal. App. (2d) 348 (37 Pac. (2d) 1078); see, also, 
Carter v. Superior Court, 176 Cal. 752, 757 (169 Pac. 667).) <A court with 
jurisdiction over a cause may hear and determine it and give judgment, but 
it cannot award costs in a situation not provided by statute. (Michel v. 
Williams, 13 Cal. App. (2d) 198 (56 Pac. 546).) The Superior Court may 
have jurisdiction over a particular cause, but a disqualified judge may not sit 
and hear it if objection to his qualifications is raised, and prohibition will lie 
to prevent him from trying it. (Hall v. Superior Court, 198 Cal. 373, 387 
245 Pac. 814).) When an injunction is sought against enforcement of a 
public statute, the court, despite its general equitable powers, has no jurisdiction 
to issue it. (Loftis v. Superior Court, 25 Cal. App. (2d) 346, 352 (77 Pac. 
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(2d) 491; Reclamation District v. Superior Court, 171 Cal. 672 (154 Pac. 
845).) A court may have jurisdiction to grant a new trial after motion based 
upon proper statutory grounds, but has no jurisdiction to make the order 
unless the moving party has given his notice of intention within the prescribed 
statutory time. (See Peters v. Anderson, 113 Cal. App. 158 (297 Pac. 76).) 
The court has power under section 473 of the Code of Civil Procedure to set 
aside its judgment or order on motion where it was entered against a party 
through inadvertence, excusable neglect, or mistake; but that power is wholly 
lost at the end of the six months’ period prescribed by statute. (Estate of 
Hunter, 99 Cal. App. 191, 196 (278 Pac. 485).) An appellate court may have 
power to hear and determine a particular case on appeal, but is without juris- 
diction to do so unless the procedural step of notice of appeal within the 
prescribed statutory time is taken. (Aregood v. Traeger, 94 Cal. App. 227 
(270 Pac. 1002).) And if the notice is given before judgment is actually 
rendered, the premature appeal will be dismissed (Aspegren & Co. v. Sherman, 
wan & Co., 199 Cal. 532 (250 Pac. 400)), or a lower appellate court may 
be prevented from hearing it by writ of prohibition. (Shriver v. Superior 
Court, 48 Cal. App. 576, 582 (192 Pac. 124).) After reversal of a judgment 
with directions to the lower court, it has jurisdiction to enter judgment, but is 
limited by the directions of the appellate court and is without jurisdiction to permit 
amended pleadings to raise new issues; hence prohibition will lie to prevent it 
from retrying the case. (Lial v. Superior Court, 133 Cal. App. 31 (23 Pac. 
(2d) 795).) The same is true where the superior court, in an appeal from 
a justice’s court on questions of law alone, attempts to try the cause de novo. 
(Sour v. Superior Court, 1 Cal. (2d) 542 (36 Pac. (2d) 373).) 


“On a number of occasions the courts of this: state have recognized the 
conflicting senses in which the term ‘jurisdiction’ is used, and have emphasized 
the point that in applications for prohibition or certiorari, the broader meaning 
is involved. In our own recent recision, Rodman v. Superior Court, 13 Cal. 
(2d) 262 (89 Pac. (2d) 109), we said: ‘. . . some confusion exists with 
reference to what constitutes an excess, and what constitutes an error, in the 
exercise of jurisdiction. However, it seems well settled (and there appears to 
be no case holding to the contrary) that when a statute authorizes prescribed 
procedure, and the court acts contrary to the authority thus conferred, it has 
exceeded its jurisdiction, and certiorari will lie to correct such excess.’ In 
Spreckels S. Co. v. Industrial Accident Commission, 186 Cal. 256, 260 (199 Pac. 
8), where the commission made an award larger than the statute authorized and 
certiorari was sought, the court said: ‘The difficulty arises from the different 
shades of meaning which the word “jurisdiction” has. As sometimes used, it 
means simply authority over the subject matter or question presented. In 
this sense the commission undoubtedly had jurisdiction in this case, and its 
award was not without jurisdiction on its part. But the word is frequently 
used as meaning authority to do the particular thing done, or, putting it con- 
versely, a want of jurisdiction frequently means a want of authority to exercise 
in a particular manner a power which the board or tribunal has, the doing of 
something in excess of the authority possessed.’ (See, also, Weintraub v. 
Superior Court, 91 Cal. App. 763, 769 (267 Pac. 733); State v. Reynolds 
(Mo.), 107 S. W. 487, 491, reviewing authorities on prohibition and quoting 
from Appo v. People, 20 N. Y. 531: ‘. . . The writ lies to prevent the 
exercise of any unauthorized power in a case or proceeding of which the sub- 
ordinate tribunal has jurisdiction, no less than when the entire cause is without 
its jurisdiction.’ ) 
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“The foregoing observations, while by no means a complete description of 
the term, nevertheless, serve as a warning against a too restricted meaning. 
The concept of jurisdiction embraces a large number of ideas of similar charac- 
ter, some fundamental to the nature of any judicial system, some derived from 
the requirement of due process, some determined by the constitutional or 
statutory structure of a particular court, and some based upon mere procedural 
rules originally devised for convenience and efficiency, and by precedent made 
mandatory and jurisdictional. Speaking generally, any acts which exceed the 
defined power of a court in any instance, whether that power be defined by 
constitutional provision, express statutory declaration, or rules developed by the 
courts and followed under the doctrine of stare decisis, are in excess of juris- 
diction, insofar as that term is used to indicate that those acts may be re- 
strained by prohibition or annulled on certiorari. And, as a practical matter, 
accuracy in definition is neither common nor necessary. Though confusion 
and uncertainty in statement are frequent, there is a surprising uniformity in 
the application of the doctrine by the courts, so that sound principles may be 
deduced from the established law by marshalling the cases and their holdings 
in this field.” 


Chief Justice Gibson, in Abelleira v. District Court of Appeal, 
2 Cal. Dec. 254, 259-261 (1941). 
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THE DRAFTING OF WILLS AND TRUSTS 
By W. Barton Leach* 


“ee 


In our time the law of Future Interests is more sinned against than 
sinning. And the sins against it are usually of a kind which sound odd when we 
realize that the sinners are lawyers. We use too few words. No one doubts that 
a trust or a will is best expressed in the fewest words, but too often brevity of 
expression is a cloak for incompleteness of thought. 


The specific problem with which I am going to deal is one which in the vast 
majority of wills and trusts is treated in a phrase. I am going to suggest to you, 
first, that the problem is tremendously important and, second, that in many cases 
it will take a page or two pages of very carefully drafted material to handle it in 
such a way that realistic provision will be made for the long period during which 
most inter vivos and testamentary trusts last. 


The specific problem is this: When property is left in trust for A for life 
and, by the way, let us assume A is a woman which is the most usual case) 
remainder to her children or somebody else, it is obvious that the income from the 
trust fund may not be adequate for the support of A. And it is therefore usually 
desirable to make some provision allowing A to use not only the income but some 
portion of the principal from time to time. My colleague, Griswold, enjoys casting 
an occasional friendly leer at me on the ground that I spend my professional liie 
coddling the interests of those who possess great wealth. But in this case at least, 
I can give him the lie, because it is obvious that, if this is a very big trust, the 
income will be sufficient for the support of A without supplementation from dis- 
tributions of principal. The situation in which the power to consume principal 
becomes most vital is that of a man like Griswold or me or you, who is in a small 
business or profession where all a man can hope to do is live decently, educate his 
children, and leave an estate which he hopes will be adequate to continue his obli- 
gations to his wife and family when the strain and tension of our modern life wear 
him out earlier than it does them. The will of John D. Rockefeller can be drawn 
by any graduate of a sun-down law school who can succeed in passing the bar 
examination, and nobody will suffer great pain. The size of the amounts involved 
will compensate for any deficiencies there may be in the husbanding of the assets. 
But the will of a man who has to think twice before he buys a new car or sends 
his son to law school is a mighty delicate matter, and it is perforce engaged in a 
long-term voyage between the Scylla of inadequate provision for his wife during 
his lifetime and the Charybdis of inadequate provision for his children until such 
time as they are in a position to take care of themselves. 


It is a harsh statement, but true, that the provisions one habitually finds with 
reference to powers of dissipation of principal in a life tenant are miserably drawn; 
and the tragedy is that the measure of their futility and the implicit lesson as to 
the means of employing them lie open in the decided cases with which most 
probate lawyers are very familiar. The difficulty is that the bar, at least in this 
particular, has not applied to terms of draftsmanship the lessons it well knows in 
terms of reported litigation. And, hence, the burden of my remarks is consider- 


*Professor of Law at Harvard University. Professor Leach is a well known au- 
thority on Future Interests, is the author of a case bock on Future Interests and of 
articles in various legal periodicals. The following is an excerpt from a discussion by 
Professor Leach at the Round Table Council on Property and Status, at the Thirty- 
eighth Annual Meeting of Association of American Law Schools, held in Chicago, De- 
cember 28, 1940, and is reprinted from the April, 1941 issue of The American Law School 
Review, published by West Publishing Company.—Ed. 
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ably broader than the particular problem with which I am dealing, for the same 
thing that I am now saying about this little problem can be said of many others. 

We know that a power in a life tenant to use principal ‘for her comfort 
and support’ is a breeder of litigation; yet better powers are not habitually 
drafted. We know that in a gift to children the distribution will be equal be- 
tween the children, regardless of need; but all too few wills and trusts contain 
a power of appointment which permits the parent to provide for the needy 
and avoids giving superfluous funds to the opulent. We know that adopted 
children do not qualify under a gift to children, except in unusual circumstances ; 
yet, how many wills envisage that problem and provide for the adopted issue 
of parents who do not have the good fortune to have children of their own but 
fulfill the impelling parental instinct by an adoption which brings to them the 
blessings of children and to the children the security and love of parents? And 
so my broader thesis is that, when we become familiar, in law school and later, 
with cases and doctrines dealing with the validity and construction of wills and 
trusts, our reaction should be not so much, ‘How interesting! I will make a 
mental note of this case in the event that one like it turns up in my practice’ 
but rather, ‘How can I so draft instruments which I am called upon to construct 
in such a way that the problem raised by this case never arises, and the situation 
with which it deals is adequately and realistically provided for? Those are two 
very different attitudes. The fostering of the second of those attitudes is a matter 
of prime, practical importance to the practicing lawyer. 


And that brings us to the great case, Colburn v. Burlingame, 190 Cal. 697, 
214 Pac. 226, 27 A. L. R. 1374, which is referred to on page 1 of the outline 
with which you were provided. 


Now in that case Leslie Colburn left an estate of about $90,000 to his wife, 
Leora, for life and then to his brothers and sister-in-law, but with power in 
Leora to use the whole or any part of the principal which, in her judgment, 
should seem best ‘for her own individual benefit and support.’ 


Let me pause at this point to indicate the essential conflict in the mind of 
the testator. He wants Leora to have the income. He wants her to have some 
of the principal but not too much. He wants the remaindermen to have the 
principal but not so much of the principal as to interfere with the proper pro- 
vision for Leora. 


Many of our future interests problems, many general problems of drafts- 
manship, are only problems of making clear what the testator intends, or 
avoiding the application of rules of law which might defeat that intention. But 
in this instance the difficulty is inherent in the conflict of the testator’s two 
intentions with regard to that use of principal. The problem is one, primarily, 
of resolving that conflict in the mind of the testator, of getting him to foresee 
the situations which may arise and to make the kind of a provision which will 
enable the trustee to disperse some amounts of principal to the life tenant without 
having to chase around to a court every year or two with a bill for instructions. 


In the actual case, Leora, after a decent interval, married one Merton S. 
Burlingame. For a short time she lived with him in Chicago, and then they 
moved to California, Leora and Merton living off the principal of Leslie’s 
money. ‘The remaindermen were somewhat incensed by this; they brought a 
bill in equity to enjoin this dissipation of the fund. 


Of course, the mere fact that that litigation has to be commenced and 
carried all the way through to the Supreme Court of California is going to 





236 BAR BULLETIN 
produce a very substantial shrinkage of the fund. But the Supreme Court 
of California, moreover, said that this use of the money was quite all right. | 
suggest to you that we apply to that decision the usual test as to the adequacies 
of draftsmanship. Do we think that, if Leslie could now look down from on 
high and express his views, he would want the principal of that fund being used 
to support Merton out on the balmy shores of California? I answer that 
question, ‘No.’ 

It isn’t necessary to my point that I answer it ‘No’ because it is quite 
sufficient that I answer it that there is a fair probability he wouldn’t, and that 
that matter ought to have been expressed in some manner in the will. 


In holding that it was all right for Leora to support Merton on Leslie's 
principal, the Supreme Court of California made these remarks: ‘Having ample 
means, the not unnatural desire arises in her to remove to California, or at least 
to live there during a part of the year. Should she leave her husband moiling 
and toiling in Chicago? Presumably she concluded that it would be for her 
benefit that he should accompany her there. We can readily perceive that it 
might be much to her advantage that he should do so’—I think a reasonable 
deduction and, yet, distressing to the remaindermen. 


At the time when I began discussing this case in the classroom I had a 
young man in the class named Donald McNeil, who is of the same name but 
not the same athletic ability as the tennis player. McNeil had already con 
tributed a little whimsey to the classroom in verse, and, of course, you couldnt 
expect him to pass up this case. His commentary on it was as follows: 


“Breathes there a wife with soul so dead 
Who to her husband has not said, 
‘Come, my love, and stop this toiling 
Cease this so plebian moiling. 

“ ‘Leslie’s dead, 
O gee, O joy, 
Let’s not rot in Illinois. 

“ Teslie’s dead 
And with his sheckels 
We'll spend winters raising freckles. 
So, remaindermen, we warn ya, 
We are off to California.’ ” 


Now, there is our stock case. On page 2 of this outline, under heading Ill 
you will see in parentheses a reference to a considerable number of A. L. R 
articles. I put down there the pages which those articles cover, 1243 to 132), 
for example; 1461 to 1501—just long lists of abstracts of cases of precisel 
this kind, for the purpose of indicating the amount of litigation there is on thi 
subject, a subject in which the very existence of litigation is a reproach to th 
draftsman of the instrument. This kind of thing ought to be so provided for 
in the will that litigation will not result. 
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Court Under heading III are listed the kind of questions which arise out of the 
nt. id most common type of clause aimed to deal with this question of dissipation of 
uaciés § principal, and that is the clause which says ‘The residue to my wife for life 
m on 


with power to use all or any part of the principal for her comfort, benefit 
; used § gud support.’ Those three words are repeated ad nauseam through the wills 
+ that F that are in our probate offices and the wills that get into litigation before our 
appellate courts. 

quite Look at the questions which are unsolved by that, and observe that they 
d that § are not unusual questions; they are not fantastic things; they are not school 
teacher’s imaginings. They are the kind of questions that you can expect to 
eslie’s § arise, and in any situation where there is any possible hard feeling between the 
ample § life tenant and the remaindermen, you can always be certain that one of those 
it least § questions will crop up. Take the first one, ‘Is the support of the second husband 
noiling § 2 “benefit”? Well, the Supreme Court of California says ‘Yes.’ 


or her Look at the second, ‘Is the conveyance of land to an intended second husband 
that it} to induce marriage permissible?’ The Supreme Court of Rhode Island says 
sonable F ‘No,’ Well, now, that seems to me incredible in view of the first one, because 
what the life tenant there is doing, in substance, is buying herself an annuity, 
had af and it is a considerably different thing than undertaking to contribute to the 
me but support of a husband that she has already got. It is buying herself a new 
ly con-§ husband and, through that indirect means, giving to herself a substantial portion 
couldnt § of support. 

: Third, ‘Can the wife use up the principal for support without first using her 
own income and principal?’ That question is bound to arise. If she now has 
or ever gets any money, is she entitled to support herself solely out of this 
trust that is set up—income and principal—or must she go into her own 
principal and income and use that up before she steps into the principal of 
the trust that is created? No answer to that question; the problem is not 
decided, and I am unaware of any case which actually meets that problem 
squarely. 





‘Is a gift of principal to the wife’s destitute mother a “comfort” and, hence, 
permissible?’ Let’s see. You would ordinarily say ‘no.’ The cases all say ‘no’, 
and yet visualize the situation which occurs so often. A husband and wife 
are doing pretty well. The wife has a mother who is a widow. The wife is 
the only child of the widow. The mother has no means of support. Habitually 

ding I the husband and wife have been providing support for the mother. Are they 
. LR going to allow the mother to starve? If the wife uses the usual amount for 
to 132, the support of the mother, ought she not be able to take that out of the principal ? 


precise Those are all fair questions, and there is at least a possibility that the husband 
s on this who set up the trust would want the principal used in that way. That problem 
+h to thi ought to have been visualized. 

vided fa ‘Is “support” limited to actual need, to the manner of living to which the 
wile was accustomed, or to any manner of living she wishes to adopt? The 
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second of those is usually accepted; that is the manner of living to which she 


was accustomed. But is that likely always to be just what the testator intended? 
I submit that it isn’t. 


You are all familiar with the man who is always promising his wife a trip 
to Europe or to the Orient, but who never can quite break away from his 
business ties long enough to do it. When he dies, it certainly might be his 
hope that she would be able to get the benefits of travel which he wasn’t able 
to give her. She won't be able to do it under this clause, if she has to invade 
principal. 


‘6. If the wife sells $4,000 worth of stock and deposits the same in her 
bank account out of which she pays current expenses and in which are some of 
her own funds, how much are the remaindermen entitled to (a) if she dies the 
next day, (b) if she dies three years later?’ Of course, she doesn’t have to sell 
one share of stock at a time as she needs it, but if a block is sold, which is 
a reasonable block, in view of her life expectancy, how much of that can he 
brought back into the estate? The answer is, there is no answer until the thing 
is litigated. 

‘7. Must the wife give a bond that the principal will be forthcoming for 
remaindermen at her death?’ Maybe yes; maybe no. The Restatement of 
Property has some rules on that, rules which are couched in terms which leave 
certain questions open to litigation as frequently as not, and which have been 
couched in those terms because of the absence of any rule of thumb to be de- 
rived from the cases upon which that question can be decided. 


Colburn v. Burlingame said the wife didn’t have to provide a bond. I say 
that the clause suggested in (a) over on page 2 is the most common one. The 
clause suggested in (b) on page 3 is another reasonably common one, although 
perhaps there isn’t one of these to ten of the other. ‘The residue to my wife for 
life with power to use all or any parts of the principal which im her judgment 
are necessary for her comfort, benefit and support.’ That, of course, raises the 
additional question as to what judgment means. Does it mean sound judgment? 
If it does, that merely throws it up to the court. If it means judgment in 
good faith, that obviously raises a litigable problem. Does it mean any caprice 
she may have? Probably not. But the seed of litigation is always there. 


Then third, that is under (c) on page 3: ‘The residue to my wife for 
life with full power to use all or any part of the principal which she may wish. 
The first question is, is that a life estate or a fee? There are two or three 
states which hold that it is a fee. Then the next question is one of construction 
as to the scope of the wife’s power; with that phrase ‘full power’ in there, 
can she make gifts? Answer: No, she can’t, because it is full power to use 
the principal and ‘use’ means use herself and not give it away. It is quite 
possible that the testator, when he uses those words, ‘full power’ means that 
if she wants to make herself the owner of any portion of that property, she can 
do it for any purpose that is satisfactory to her. 
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So much, then, for suggestions as to the types of clause which one finds and 
as to the difficulties which arise out of them. 


Now to the very much more difficult problem of drafting powers to consume 
principal in such a way as to obviate those difficulties. 

In the first place, always leave the property in trust, even though the wife 
or life tenant is trustee. The reason for that is indicated in the large number 
of cases where the court has to consider whether the power to consume principal 
has been exercised or has been attempted to be exercised. The case of Bratt v. 
Cox, 290 Mass. 553, 195 N. E. 787, which is cited there, was a Massachusetts 
case, in which the legal life tenant had physical possession. There was a legal 
life estate followed by a remainder, with power in the life tenant to make her 
own any portion of the principal that was needed for her comfort. What she 
had done was to have one big safe deposit box, and in the back of it was kept 
her husband’s stocks and bonds, and in front of it was kept her own. The 
only evidence as to what she intended was that, when the box was 
opened, it was found that $25,000 of bonds which were in her husband's 
estate, were in the front part of that box. Assuming that she had the power 
to take those $25,000 of bonds, did she exercise it by just shifting those bonds 
from the front of the box to the back? I am just going to add another little 
fact about that case. The reason that was given for her using those $25,000 of 
bonds was that she was a very nervous woman and was afflicted with an over- 
whelming fear of destitution, and that she just felt an awful lot better every 
time she moved $5,000 of bonds into the front of the box. 


As a matter of fact, the Probate Court of Norfolk County, Massachusetts, 
tuled: (a) that she was justified in doing it, that that psychological satisfaction 
and relief to her was a benefit, and (b) that she had done it. The Supreme 
Judicial Court had other views. 

So I say, to avoid difficulties as to identification, to avoid the question 
whether there has been an attempt to exercise the power, whether or not valid, 
it is desirable to put the funds in the hands of a trustee so that a demand has 
to be made on the trustee. The distribution has to appear in the trustees’ 
annual account. That eliminates at least that little problem. 


In the second place, if the power is intended to be unlimited, there is a 
way to make it so. A lot of testators say, ‘This woman I have lived with for 
forty-five years, I have absolute confidence in her, and if she wants that money 
for any purpose at all, including throwing it in Lake Michigan, she can have it.’ 
If that is his attitude of mind, then the thing to provide is that she can make 
a demand on the trustee, and when that property is turned over to her, it is 
hers for all purposes. That eliminates this question, which arises even under 
the words ‘full power,’ as to whether she can make the gift. 


But a great many testators do not mean to create an unlimited power. The 
question then is how to create a limited power in such a way as to avoid 
litigation. That is a difficult problem. 
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Starting out with what we would like to do, we can of course, say that 
we would like to create a mathematical formula, something which does not have 
any words in it that have to be construed. We are not going to be able to 
do that, probably, in toto in all cases. We can come pretty close to it. But 
as to those cases where we haven’t got a mathematical formula and where we 
do have to use some words which are vague, which set up standards rather 
than rules, we can put the decision of those standards in the hands of someone 
other than a court where a bill for instructions, court costs, court days and 
lawyers’ fees are not going to have to be used to decide it. 


Now to take a sample case, we start off with a conviction that Mrs. A, 
if A should die today, would be able to get along very comfortably, let us say, 
on $10,000 a year. We assume that A’s means and their mode of life justifies 
a $10,000 expenditure. What we want to do, therefore, is to put Mrs. A in 
a position, after A’s death, which is equivalent to $10,000 a year now. 


There are several things that can upset the adequacy of a fixed amount of 
$10,000. Her needs may become greater. The value of $10,000 may become less, 
or, conversely, her needs may become less through acquisition of property 
from her side of the family, or remarriage. The question is, can we foresee 
those possibilities and make something like a mathematical provision against 
them? Let’s take them one at a time. 


What we are doing is, of course, saying fundamentally in the will that she 
is to have the income and so much of the principal as will bring her total dis- 
bursement from the trust up to $10,000 annually. One thing that may increase 
her needs is taxes. Well, that is easy. Provide that her total disbursements 
of the funds can be $10,000 plus all taxes she is going to have to pay. Stipulate 
that she will get out of the fund $10,000 plus her taxes. If she gets it out 
of the income, of course there is no disbursement of principal, but if she needs 
principal for that purpose, all right. 


Then, how about inflation? We are threatened with it. It is a very real 
possibility. If we give her a fixed amount of $10,000, she is going to be potentially 
in difficulty. Can we take care of it? Yes, I think we can. I know it is prac- 
ticable because it has been done. Provide that she shall receive the equivalent in 
purchasing power of $10,000 as of January 1, 1941, and that the equivalent shall 
be conclusively determined by the trustee. Now, the trustee might make an error 
of 10 per cent one way or the other. But what we are trying to avoid in this 
provision against inflation is some cataclysmic damage to the widow. The trustee 
may make some error, but there are recognized means of determining the put- 
chasing power of the dollar, the commodity index numbers, plenty of other things. 
If the trustee is sure that all he has to do is to make a judgment in good faith, 
he won’t worry much about making the judgment, and will make a pretty good 
judgment, which is all you care about with regard to that.” 














































LLETIN 


y that 
t have 
ible to 

But 
ere we 
rather 
ymeone 
ys and 


Irs. A, 
us say, 
justifies 
. A in 


punt of 


ne less, L. A. BAR ASSOCIATION PLACEMENT BUREAU 
foreal 
against 





Gentlemen of the Bar! 





Fill your staff vacancies through your Bureau. 
I h 
1 a WE HAVE WHAT YOU NEED. 


increase 


° coll Nei G. McCarrott, Director Jean MALtory 
TI 


it a PRospect 1740 TUcker 8118 
e needs 











ery real 
tentially 
is prac- 
alent in 
nt shall 
an error 
| in. this 
> trustee 
the pur- 
r things. 
od. faith, 
tty good 


Legal Secretary’s Handhook 


(CALIFORNIA) 


Published by 
LEGAL SECRETARIES, INCORPORATED 
(OF CALIFORNIA) 


456 pages covering chronologically, in simple outline form with 
clear explanation, legal secretarial procedure in law office routine. 


Covers jurisdiction of courts, pleadings, fees, verifications, ac- 
knowledgments, motions, notices, process, steps in both con- 
tested and uncontested cases, appeals, probate procedure, cor- 
poration, miscellaneous information, cautions and aids to legal 
secretaries and contains a multitude of forms. 


Written by and for the legal secretaries in collaboration with 
members of the bench and bar and of invaluable aid either as a 
reference or text to both lawyers and secretaries. 


CONTENTS 


Courts of Justice X Unlawful Detainer 


Commencement of XI Foreclosure of Me- 
Civil Actions chanic’s Liens 


Pleadings and_ General XII Specific Allegations in 
Procedure in Civil Ac- Complaints 

tions Seecial P 4i 
Provisional Remedies anne 

in Civil Actions Probate Court 


Trial and Judgment in Proceedings 
Civil Actions Colas Deccctare 


Execution of Judgment United States Courts 


in Civil Actions : 
Corporations 


Appeals Miscellaneous General 


Domestic Relations Information 


Foreclosure of Mort- XIX Aids to Legal 
gages and Trust Deeds Secretaries 





Price $4.89 tax included Free Delivery Anywhere 





Parker & Baird Company 


DISTRIBUTORS 
241 East Fourth Street «-  TRinity 5206 





